| MICHIGAN TOWNSHIPS ASSOCIATION |

To: MTA Member Township Boards (via Clerk)
From: Larry Merrill, MTA Executive Director
Date: July 31, 2009

Re: Payroll Tax Classification of Township Assessors, Construction Code Inspectors, Ordinance
Enforcement Officers, Law Enforcement Officers and Attorneys

In response to questions from the Michigan Townships Association on behalf of a township, the Internal
Revenue Service recently released to MTA a Chief Counsel Advisory regarding the employment
classification of township assessors for payroll reporting and withholding purposes. In the Chief Counsel
Advisory, the IRS has taken the position that a township assessor who certifies the roll is a public officer,
and as such, must be classified as an employee, not an independent contractor, for income tax and FICA
purposes.

MTA staff and Legal Counsel have analyzed the IRS Chief Counsel Advisory, along with state and
federal statutes and case law, and have concluded that the IRS Chief Counsel Advisory does apply to
Michigan assessors. MTA Legal Counsel have prepared a comprehensive written legal opinion addressing
the employment classification of township assessors, as well as construction code and ordinance
enforcement officers, law enforcement officers, and township attorneys. This letter is being sent to all
MTA member township boards to provide you with a summary of the opinion.

The IRS Chief Counsel Advisory and MTA Legal Counsel opinion are attached as PDF files.

l. How should the positions of assessor, construction code inspector, ordinance enforcement
officer, law enforcement officer and township attorney be classified to comply with IRS
requirements?

The key issue is whether a position is required to be classified for payroll tax purposes as a township
employee or as an independent contractor. For payroll tax purposes, “township employee” includes a
“public officer” or an “employee. “ If a position is classified as a public officer or employee, then a
person holding that position cannot be classified as an independent contractor.

The IRS has adopted the following standards from a Sixth Circuit opinion, Pope v. Commissioner, to
define the term “public office” for income tax withholding purposes:

“(1) It must be created by the Constitution of the legislature, or by a municipality or other
body with authority conferred by the legislature. (2) There must be a delegation of a
portion of the sovereign powers of government to be exercised for the benefit of the
public. (3) The powers conferred and the duties to be discharged must be defined either
directly or indirectly by the legislature or through legislative authority. (4) The duties
must be performed independently and without control of a superior power other than the
law. (5) The office must have some permanency and continuity, and the officer must take
an official oath.”
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Michigan Townships Association
August 3, 2009

The IRS uses the common law rules applicable in determining the employer-employee relationship to
determine whether a person is an employee or independent contractor for FICA (Social Security and
Medicare) applicability. This includes consideration of whether the township has (1) behavioral and (2)
financial control over the worker and (3) an evaluation of the relationship between the parties, including
how they view the relationship. The common law rules are explained on pages 6 and 7 of IRS Publication
15-A.

Because a number of Michigan townships utilize independent contractors as their assessors, the MTA
requested that MTA Legal Counsel make an independent determination of the classification status of
township assessors, as well as construction code and ordinance enforcement officers, law enforcement
officers, and township attorneys. The following points summarize the MTA Legal Counsel opinion:

Assessor
e The certified assessor who signs the assessment roll must be classified as a public officer for
income tax withholding purposes and as an employee of the township for FICA purposes; that
authority cannot be contracted to an independent contractor.

o If the Township Supervisor is not certified to perform the assessing function, then the assessor
must be classified as a public officer for income tax withholding purposes and as an employee of
the township for FICA purposes.

e The Supervisor position is always classified as a public officer for income tax withholding
purposes and as an employee of the township for FICA purposes (as are other board members).

o If the Township Supervisor is certified at the proper level for the township and will certify the
roll, the township may hire an independent appraisal firm or independent contractor to assist the
Supervisor in performing the assessing function. But the Supervisor must supervise the
preparation of the roll and sign off on the roll.

o If the Township Supervisor is not certified at the proper level for the township, it may be possible
for a township to employ a certified assessor to sign off on the roll as a public officer and, at the
same time, have the bulk of the work done through an independent appraisal firm. The appraisal
firm can be an independent contractor. Arguably, the township assessor could also be an owner or
employee of the appraisal firm, in addition to being a township employee. But great care would
need to be taken since MCL 211.10d provides that the assessment roll must have a certificate
executed by the certified assessor who prepared or supervised the preparation of the roll. If an
assessor certifies an assessment roll in which the assessor did not have direct supervision, then the
assessor is guilty of a misdemeanor.

e Ifatownship is looking for help with its assessing, it should be noted that the county equalization
department can assist a township assessing officer in the performance of their duties (MCL
211.34(3)). Further, if the township fails to have a certified assessor, then the county tax or
equalization department or State Tax Commission shall make the assessment at the township’s
cost (MCL 211.10d(6)). It is also the opinion of MTA Legal Counsel that a township would have
the right to contract with the county to make this assessment within the township when the
township does not have a certified assessor. (See Article 7, Section 28 of the Michigan
Constitution regarding intergovernmental cooperation.)
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Construction Code Inspector

The township construction code inspector position is not classified as a public officer and may be
established as either an employee OR an independent contractor. But an independent contractor cannot
issue or serve municipal civil infractions or misdemeanor appearance tickets.

Ordinance Enforcement Officer

The township ordinance enforcement officer position is not classified as a public officer and may be
established as either an employee OR an independent contractor. But an independent contractor cannot
issue or serve municipal civil infractions or misdemeanor appearance tickets.

Law Enforcement Officer
A law enforcement officer is not classified as a public officer, but the position must be established as a
public employee, and cannot be an independent contractor.

Attorney

A township is not required to classify an attorney as a public officer or employee, even if the attorney is
performing ordinance enforcement or other governmental functions. An attorney with a township as his or
her client can maintain independent contractor status in performing their trade and business in the legal
profession.

1. What should a township do if it has misclassified a public officer or employee as an
independent contractor?

Internal Revenue Code Section 530 provides an employer relief under certain circumstances from the
federal tax obligations created by misclassifying employees as independent contractors. It can relieve the
township from past payroll tax liability and may allow the township to continue to treat the employee as
an independent contractor. Qualification under Section 530 is not simple and the IRS will most likely
challenge a claim in this regard.

A township that has misclassified a public officer or employee as an independent contractor should
consult with its CPA and township attorney regarding the application of Section 530 and a proper course
of action to rectify the misclassification. In general, the safest course of action would be to engage the
individual in establishing a new employment agreement.

1. Do assessors now have to take an oath of office?

To the extent that a position is determined to be a public officer, Article XI, Section 1 of the Michigan
Constitution requires that the officer take an oath of office. The certified assessor who signs the
assessment roll must be classified as a public officer, so that position will now be required to take the oath
of office.

Although assessors have not previously been required to take the oath of office, if an assessor’s work
were challenged for failure to take the oath of office, it is the opinion of MTA Legal Counsel that the
assessor’s acts in office would still be binding on the public as those of an officer de facto. Generally, all
that is required to make a public officer de facto is that the individual claiming the office possess that
office under color of appointment and be performing its duties.

V. Do construction code inspectors or ordinance enforcement officers now have to take an oath
of office?
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To the extent that a position is determined to be a public officer, Article XI, Section 1 of the Michigan
Constitution requires that the officer take an oath of office. A township construction code inspector or
ordinance enforcement officer is not required to be classified as a public officer, so that position is not
required to take the oath of office.

Michigan Townships Association
August 3, 2009

MTA recommends that construction code inspectors and ordinance enforcement officers take the oath of
office because it tends to lend credibility to the position to which a person has just been appointed or
assigned. It also provides an opportunity to create a “paper trail” for the township board to the date of
appointment.

If an independent contractor construction code inspector or ordinance enforcement officer’s work were
challenged for issuing or serving municipal civil infractions or misdemeanor appearance tickets, it is the
opinion of MTA Legal Counsel that the person’s acts in office would still be binding on the public as
those of an officer de facto. Generally, all that is required to make a public officer de facto is that the
individual claiming the office possess that office under color of appointment and be performing its duties.

For more information, you may contact the MTA Member Information Services Department at (517) 321-
6467.

HiH
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July 22, 2009

Catherine Mullhaupt

Michigan Townships Association
512 Westshire Drive

PO Box 80078

Lansing M1 48908-0078

Re:  Employment Classification of Assessors, Code/Ordinance
Enforcement Officers and Law Enforcement Officers

Dear Ms. Mullhaupt:

On behalf of the Michigan Townships Association you have requested a written legal opinion on
the above-referenced topic in light of the Internal Revenue Service Chief Council Advisory in the
Memorandum for Robert Westhoven issued March 30, 2001 (See attached “IRS Memorandum”). It is
our understanding that the IRS will be looking at the classification of township assessors with greater
scrutiny to make sure they are being properly classified as township employees. In light of the IRS
Memorandum, you ask a number of questions regarding the classification of township assessors,
construction code inspectors, ordinance enforcement officers and law enforcement officers. In
responding to your questions we will first analyze the law relied upon in the IRS Memorandum and then
address the specific questions from your request.

In analyzing the IRS Memorandum it should first be noted that the Memorandum does not
constitute binding precedent. The IRS Memorandum was in answer to a specific inquiry about the
employment classifications of certain elected and/or appointed officials of a certain state (not Michigan).
The IRS Memorandum blanked out the state involved, therefore, care needs to be taken when applying it
since there may be important statutory differences between the subject officials referenced therein and in
Michigan. Nevertheless, the underlying laws cited regarding employment classifications and the
examples as they pertain to the selected officials are instructive with regard to how a court might
determine employment classifications in Michigan for your questioned positions.

The IRS Memorandum first provides the underlying law regarding how to classify a position as
that of an employee or independent contractor for tax purposes. It then addresses specific questions
regarding whether certain positions in the applicable state are classified as either employees or
independent contractors. Among other classifications, the IRS Memorandum determines that the local
assessors are to be classified as public official employees.
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The IRS Memorandum addresses employment classification for income tax withholding
purposes and for taxes under the Federal Insurance Contributions Act (FICA). It sets forth two separate
standards for these tax purposes requiring analysis of the federal statutory definition of “employee” for
income tax withholding purposes and a common law analysis of “employee” with regard to FICA. Next
we will address these standards.

With regard to employment classification for income tax withholding purposes, IRS Code
Section 3401(c) provides that:

“For purposes of this chapter, the term ‘employee’ includes an officer, employee, or
elected official of the United States, a State, or any political subdivision thereof, or the
District of Columbia, or any agency or instrumentality of any one or more of the
foregoing. The term ‘employee’ also includes an officer of a corporation.”

The term “officer” as used in this definition is not self-explanatory and this section of IRS Code does not
further define the term. In looking for further insight on this definition, the IRS Memorandum cites IRS
Regulation 1.1402(c)-2(b) which provides that:

“The term “public office’ includes any elective or appointive office of the United States or
any position thereof, of the District of Columbia, of a State or its political subdivisions, or
a wholly-owned instrumentality of any one or more of the foregoing. For example, the
President, the Vice-President, a governor, a mayor, the Secretary of State, a member of
Congress, a State representative, a county commissioner, a judge, a justice of the peace, a
county or city attorney, a marshal, a sheriff, a constable, a register of deeds, or a notary
public performs the functions of a public office. .. .”

This definition in IRS Regulation 1.1402(c)-2(b) is used with regard to an exclusion from
self-employment tax and holds that the performance of a “public office” does not constitute a trade or
business. The definition provides some examples of federal, state, and local elective or appointive
public officers who would be exempt from self-employment tax on their earnings in public office as they
are not engaged in a trade or business. It should be noted that these examples are all positions generally
understood to be held by an individual and not a separate corporation providing services to the political
subdivision. The mere stating of a local office title does little if we do not know the statutory
characteristics of the position and on what basis it becomes a public office. We believe that certain case
law to be addressed later in this opinion has greater value to consideration of the issues at hand and such
case law provides established standards to define the term of “officer”.

In trying further to define the term “public official” the IRS Memorandum cites the United States
Supreme Court case of Buckley v Valeo, 424 US 1 (1975). In Buckley, a part of the opinion defines the
term “Officers of the United States” as used in the appointment clause of the U.S. Constitution (Article
Il, Section 2, cl. 2). In Buckley this term is analyzed in determining the powers of the Federal Election
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Commission based upon Commissioner appointments by the U.S. Legislature rather than the President.
Buckley construes the term in light of the Federal Separation of Powers Doctrine. It is our opinion that
the applicability of this case is suspect to the consideration at hand. The Buckley case is not in the
context of the relevant IRS tax provisions or with regard to local state government. It does not address
the authority of an individual state to define its public officials or under what circumstances an
independent contractor may be used.

The IRS Memorandum does, however, cite two cases which are more applicable in specifically
addressing the definition of a public officer in our context. The IRS Memorandum provides that:

“More specifically addressing the definition of officer is Metcalf & Eddy v Mitchell, 269
US 514 (1926), where the Supreme Court considered whether consulting engineers hired
by states, municipalities or water supply and sewage districts were independent
contractors or ‘officers and employees’ of a state. ‘An office is a public station conferred
by the appointment of a government. The term embraces the idea of tenure, duration,
emolument and duties fixed by law. Where an office is created, the law usually fixes its
incidents, including its term, its duties, and its compensation.” 269 US at 520 (citations
omitted). The independent contractor has liberty of action which excludes control or the
right to control characteristics of the employer-employee relationship. 269 US at 521.”

In Metcalf & Eddy, the court was considering whether the consulting engineer’s income was
exempt from taxation under the then current tax laws. At the time, the compensation of the officers and
employees of the United States, a state or a local subdivision thereof, was exempt from taxation. In
Mitchell it was decided that a consulting engineer was not an official or employee and therefore not
exempt from income taxation. In determining that the consulting engineer was not an officer, the court
in Metcalf & Eddy indicated that:

“They took no oath of office; they were free to accept any other concurrent employment;
none of their engagement was for work of a permanent or continuous character; some
were of brief duration, and some from year to year, others for the duration of the
particular work undertaken. Their duties were prescribed by their contracts and it does
not appear to what extent, if at all, they were defined or prescribed by statute.”

In further addressing the definition of a public officer in light of Metcalf & Eddy, the IRS
Memorandum then went on to indicate that:

“In Pope v_Commissioner, 138 F.2d 1006 (6" Cir. 1943), the Sixth Circuit, following
Metcalf & Eddy, established the following standards to define the term *public office’.
(1) It must be created by the Constitution or the legislature, or by a municipality or other
body with authority conferred by the legislature. (2) There must be a delegation of a
portion of the sovereign powers of government to be exercised for the benefit of the
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public. (3) The powers conferred and the duties to be discharged must be defined either
directly or indirectly by the legislature or through legislative authority. (4) The duties
must be performed independently and without control of a superior power other than the
law. (5) The office must have some permanency and continuity, and the officer must
take an official oath.”

In Pope the court was considering whether a governor’s appointed investigating lawyer was a
public officer or employee under Tennessee law. As a public officer or employee, the position would be
free from certain federal income tax. The court in applying its five-part test determined that:

“In our opinion, the undisputed facts in the case at bar show that all of the requisite
elements are present to make the petitioner an officer; the legislative act creating the
office; the clothing of the incumbent with part of the sovereignty of the state; the defining
of the powers and duties by the legislature; their independent discharge; the continuity of
office and the giving of the oath of office.

The case at bar is to be differentiated from those precedents where one possessing
professional skills is employed by the government or a subdivision thereof or their
agencies, to conduct specific cases or make specific investigations intermittently or
occasionally, and which leave the person thus employed to devote a part of his time to the
practice of his profession. In this group the principle of independent contractor is
controlling.” Pope at 1009.

This five-part test as set forth in Pope is applicable for income tax withholding purposes and can
be used to analyze the employment classification of the township positions you have inquired about.

With regard to classification for FICA applicability, IRS Code Section 3121(d)(2) provides that
the term employee means:

“any individual who, under the usual common law rules applicable in determining the
employer-employee relationship, has the status of an employee.”

The IRS Memorandum indicates that the existence of an employer-employee relationship or an
independent contractor relationship is a question of fact. The IRS Memorandum provides that:

“In applying the common-law rules, the IRS considers whether the service recipient has
behavioral and financial control over the worker and evaluates the relationship between
the parties, including how they view their relationship.
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Behavioral controls are evidenced by facts which indicate whether the service recipient
has the right to direct or control how the worker performs the tasks for which he or she is
hired. Facts which illustrate the right to control how a worker performs a task include the
provision of training or instruction.

Financial controls are evidenced by facts which indicate whether the service recipient has
a right to direct or control the financial aspects of the worker’s activities. These include
significant investment, unreimbursed expenses, making services available to the relevant
market, the method of payment and the opportunity for profit or loss.

The relationship of the parties is generally evidenced by examining the parties’
agreements and actions with respect to each other, paying close attention to those facts
which show not only how they perceive their own relationship but how they represent
their relationship to others. Facts which illustrate how the parties perceive their
relationship include the intent of the parties as expressed in written contracts; the
provision of, or lack of, employee benefits; the right of the parties to terminate the
relationship; the permanency of the relationship, and whether the services performed are
part of the service recipient’s regular business activities.

The fact that an individual is employed part-time, or works for more than one
municipality, is not indicative of independent contractor status. A part-time worker may
be an employee under the common-law rules”

These common-law rules are further explained on pages 6 and 7 of IRS Publication 15-A.

In applying the above-referenced principles with regard to income tax withholding and FICA, the
IRS Memorandum noted that it is becoming common for governments to contract out some traditional
government functions and that this can create some ambiguous situations and hybrid entities which are
difficult to classify. The IRS Memorandum summarizes that:

“Appointed officials may be either employees or independent contractors. To make the
determination, it is necessary to consider the statutes or ordinances that create the
position and delineate the duties of the official.”

The IRS Memorandum applies the principles as stated above to three different positions. By
analyzing these positions under the unspecified state’s laws it was determined that a property assessor
was a public officer employee rather than an independent contractor; an animal control officer was a
public officer employee rather than an independent contractor; and road commissioners were public
officer employees rather than independent contractors.
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1) In your first question you ask whether a Township can contract with and classify an
assessor, a construction code inspector, an ordinance enforcement officer, or a law enforcement
officer as an independent contractor; or, must an individual who serves in these positions be
classified and compensated as a public official (employee).

The issue of who in Michigan is a public official, employee or independent contractor is based
upon the characteristics of the specific position and their relationship to the governmental entity. The
township positions that you have questioned all involve appointed positions. We will address each
position separately.

Assessor

It is our opinion that the township assessor position must be classified as a public officer if the
Township Supervisor is not properly certified to perform the assessing function and an employee in any
case. In reaching this conclusion we analyzed the statutory characteristics of the township assessor
position in Michigan and applied the previously stated principles with regard to income tax withholding
and FICA.

In analyzing the township assessor position classification it is helpful to look back at the
Michigan legislative history and Attorney General opinions regarding this position. In 1957 MCL 41.61
read as follows:

“The supervisor shall, by virtue of his office, be an assessor of his township. ... In any
township, in addition to the supervisor, the township board may provide for the
appointment of assessors, not exceeding two, for the township. Such assessors when
appointed shall be clothed with all the powers and duties of supervisors in the assessment
of property for taxation within such township and shall receive for their services such
compensation as may be allowed by the township board. Whenever assessors shall be
appointed, as in the act provided, the supervisor shall be the chief assessing officer and
such assessors shall in all cases be subordinate to such supervisor. Upon completion of
the assessment and the making of the rolls, the rolls shall be deposited with the
supervisor.”

This statutory provision was interpreted by the Michigan Attorney General in Opinion No. 3045
dated July 12, 1957. The Attorney General analyzed this appointed assessor position to determine if it
was a public office, and in doing so, applied the five-part test under Michigan law (essentially the five-
part test from Pope). The Attorney General found that the statute contained no language indicating
permanency or continuity of the appointed assessor position, and held that the position was not a public
office. The Attorney General instead held that appointed assessors hold positions as public employees.
The Attorney General indicated that the assessor appointees must be individuals and their status be that
of employees. The Attorney General did recognize in a footnote that there was recent legislation in
1956 that enabled a county board of supervisors to engage assistance in equalization matters and to
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authorize the board to employ an independent appraisal firm. No such provision existed for townships
in 1957.

In what appears to be a response to this Attorney General Opinion, MCL 41.61a was added in
1958 and provides that:

“Any township board may employ an independent appraisal firm to make a township-
wide appraisal or to assist the supervisor as directed and authorized by the board in
performing his assessing duties. Such appraisal firm shall be paid out of the general fund
of the township.”

This new statutory provision gave a township the flexibility to hire, by independent contract, an
appraisal firm that would not be classified as an individual employee of the township. During this time
period the township supervisor was responsible for making the annual tax assessments for the township
pursuant to MCL 211.10 and was not required by this section to be certified to make such assessment.
The assessing firm pursuant to MCL 41.61a could assist the supervisor with the assessing duties but it
was still the supervisor’s responsibility to make the assessment. The addition of MCL 41.61a did not
change the position of appointed township assessor and its classification as an individual employee, it
merely gave the township another option.

For years the township supervisor was not required to have certification to actually make the
assessments for the township and could use an independent appraisal firm or additional assessors to
assist in the performance of these assessing duties. This changed in 1969 with Michigan Public Act 203.
Public Act 203 added a new section MCL 211.10d which required a township supervisor to have certain
qualifications and be certified to perform assessments. MCL 211.10c was also added to establish a State
Assessors Board which among other things was to prepare and give examinations to certify the
qualifications of the local assessing officers. This Public Act represented an important change in
township assessing.

Public Act 205 of 1979 further amended MCL 211.10d providing in part that:

“(3) A local assessing district which does not have an assessor qualified by certification
of the board may employ an assessor so qualified. If a local assessing district does not
have an assessor qualified by certification of the board, and has not employed a certified
assessor, the assessment shall be made by the county tax or equalization department or
the state tax commission and the cost of preparing the rolls shall be charged to the local
assessing district.

(4) Every lawful assessment roll shall have a certificate attached signed by the certified
assessor who prepared or supervised the preparation of the roll. . . .
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(5) The local assessing district shall assume the cost of training, if a certification is
awarded, to the extent of course fees and recognized travel expenditures.

(6) An assessor who certified an assessment roll over which he or she did not have direct
supervision is guilty of a misdemeanor.”

As can be seen, by 1979 a township was required to have a certified assessor in order to locally
prepare the assessment and was required to assume the cost of training. The certified assessor must
certify the tax roll and have direct supervision over it. These provisions have been carried forward to
date (see attached MCL 211.10d).

It is our opinion that once the supervisor was required to be certified in order to perform the
assessment, if he or she was not properly certified then the township had to appoint an additional
assessor who was certified to locally prepare the roll. An independent appraisal firm under MCL 41.61a
would not suffice to assist the uncertified supervisor in performing the assessing duties. The uncertified
supervisor could no longer sign off on the tax roll or properly supervise its preparation. Presently, MCL
41.61(1) codifies this concept and requires that if the supervisor is not certified at the proper level, the
township board shall provide for the appointment of properly certified assessors. It should be noted,
however, that if the township supervisor is properly certified, then there would be no impediment to
hiring an independent appraisal firm to assist the supervisor in the performance of the supervisor’s
assessing duties (certified assessor supervisor would still supervise its preparation and sign off on the
roll). It would also be our opinion that the appointed certified assessor could be assisted by the appraisal
firm as this assessor is clothed with powers and duties of the supervisor for these purposes.

In light of the present township assessing laws, it is interesting to revisit the 1957 Attorney
General opinion and apply the five-part test to determine whether the appointed certified assessor is a
public official. It could easily be argued that under the present state of the law where there is an
uncertified supervisor the position of appointed township certified assessor is a public office. While the
Attorney General found that the position was not a public office due to its lack of permanency or
continuity, we believe that this would no longer be the case as the appointment of the certified assessor
is required. When the supervisor is not properly certified this position would have some permanency and
continuity.

Applying the Pope test where the supervisor is not certified: the office of appointed certified
assessor was created by statute; the certified assessor is delegated sovereign power in establishing tax
valuations; the certified assessor has their duties and powers defined through legislative authority; the
duties would be performed independently (certification of the roll); and there would be some
permanency and continuity in the position. It should be noted that part of the fifth part of the test from
Pope requires that a public officer must take an oath of office. We find no Michigan statute that
specifically requires a township appointed assessor to take an oath, however, Article XI 81 of the
Michigan Constitution of 1963 requires all officers, legislative, executive and judicial, to take an oath of
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office. It would be our opinion that if all of the other elements of the test in Pope are met to establish a
position as a public office, then an oath of office pursuant to this constitutional provision would be
required. The appointed township certified assessor serving when the supervisor is not properly
certified must give an oath under said Article XI 81. This position would be a public office for income
tax withholding purposes.

For FICA purposes, it has already been stated by the Michigan Attorney General under Michigan
law, that a township assessor is an individual township employee. The concept that the appointed
assessor is an employee of the township is further restated in Michigan Attorney General opinion 6126
dated February 15, 1983 and opinion 6967 dated January 27, 1998. This legislative intent is evident by
the language in MCL 41.61(1) and MCL 42.11a which clothes them with the township supervisor’s
assessment authority and makes their work directly subordinate to the supervisor. The relevant statutory
provisions establish the degree of control sufficient to create the employer/employee relationship. We
do not believe that this degree of control can be contracted away. Additionally, the statutory authority to
hire an independent appraisal firm to assist the supervisor indicates a legislative intent that the appointed
township assessor cannot be an independent contractor (otherwise this additional statutory authority
would be unneeded). Similar to the analysis in the IRS Memorandum, assessors are employees and
appraising firms are independent contractors.

We are aware that numerous townships throughout the state with uncertified supervisors have
long used the services of certified assessors through independent contractor agreements. In light of our
opinion and that of the IRS regarding the impropriety of this employment classification you inquire if
some aspect may still be performed by an independent contractor. With regard to this appointed certified
township assessor, much of the work could still be performed by an independent appraisal firm as long
as the certified assessor prepared or supervised the preparation of the roll. It may be possible for a
township to employ a certified assessor to sign off on the roll as a public officer employee of the
township and at the same time, have the bulk of the work done through an independent appraisal firm.
The appraisal firm can be an independent contractor. Arguably, the assessor also could be an owner or
employee of the appraisal firm separately from township employee. In establishing these types of
relationships, great care would need to be taken since MCL 211.10d provides that the assessment roll
must have a certificate executed by the certified assessor who prepared or supervised the preparation of
the roll and, if the assessor certifies an assessment roll in which the assessor did not have direct
supervision, then the assessor is guilty of a misdemeanor.

If a township is looking for help with its assessing it should also be noted that the county
equalization department, pursuant to MCL 211.34(3), can assist a township assessing officer in the
performance of their duties. Further, if the township fails to have a certified assessor then the county tax
or equalization department or state tax commission shall make the assessment at the township’s cost,
MCL 211.10d(6). It is also our opinion that since the county tax or equalization department has the
authority to make this assessment within the township, then the township would have the right to
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contract with the county to perform such service when the township does not have a certified assessor.
(See Mich Const 1963, art 7 sec 28, regarding intergovernmental cooperation)

Construction Code Inspector

It is our opinion that the township construction code inspector position is not classified as a
public officer and may be established as an independent contractor position. In reaching this conclusion
we analyzed the statutory characteristics of the township construction code inspector in Michigan and
applied the stated principles with regard to income tax withholding and FICA.

A township construction code official is authorized to administer and enforce the state
construction code pursuant to MCL 125.1508b. In part, MCL 125.1508b provides that:

“(2) . . . Unless otherwise provided by law or ordinance, the legislative body of a
governmental subdivision responsible for administration and enforcement of this act and
the code shall designate an enforcing agency that shall discharge the responsibilities of the
governmental subdivision under this act. Governmental subdivisions may provide by
agreement for joint enforcement of this act.

(3) Subject to the other provisions of this act, an enforcing agency is any official or agent
of a governmental subdivision that is registered under the building official’s and
inspector’s registration act, 1986 PA 54, MCL 338.2301 to 338.2313, qualified by
experience or training to perform the duties associated with construction code
administration and enforcement.” (emphasis added)

It is our opinion that the township construction code inspector authorized under MCL 125.1508b
to act on behalf of the township does not hold a public office. The question of whether a building
inspector holds a public office was addressed by the Michigan Attorney General in opinion No. 5301
dated May 10, 1978. The Attorney General in discussing the functions of the building inspector
indicated that:

“If an inspection made by him reveals a lack of compliance, it is his duty to send
appropriate notices to the persons in violation with the various ordinances. In this regard,
these duties resemble those of a law enforcement officer.”

The Attorney General cites a number of principles with regard to the distinction between a public officer
and an employee. The Attorney General notes from case law that the duties of a public officer must be
more than those of a mere agent or servant. The Attorney General further cites the Michigan five-part
test for determining whether a position is a public office and, as previously stated, this five-part test is
similar to the test in Pope. In likening the building inspector to that of a policeman the Attorney General
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cited the case of Soloman v Highland Park Civil Service Commission, 64 Mich App 433, at 438, where
the court held that a policeman was not a public officer stating that:

“A public officer in the general everyday acceptance of the term is a special classification
of those involved in government at what may be described as in an executive
classification, whether his elevation to that status is elective or appointive. . ..”

The Attorney General finally determined that a building inspector did not hold a public office. We would
agree that a township construction code inspector does not hold a public office and instead acts as a mere
agent or servant for the township in the administration and enforcement of the state construction code.
With regard to the five-part test, it could be argued that the position of township construction code
inspector lacks some permanency and continuity as the individual does not serve a set term but rather
serves at the political whim of the township board. Pursuant to MCL 125.1508b, the Township could
also simply rescind its election to administer and enforce the state construction code. It could further be
argued that the township construction code inspector lacks the delegation of sovereign power of
government as the position is merely administering and enforcing a set state construction code. The
position does not carry with it the requisite level of executive discretion with regard to the sovereign
power of government. We are also not aware of any statutory requirement that the inspector provide an
oath of office. For income tax withholding purposes we would find that township construction code
inspector is not classified as a public officer.

With regard to FICA and its analysis as to whether the township construction code inspector
position is that of an employee, it is our contention that the position could be that of an employee or
independent contractor. MCL 125.1508b(3) allows the township to designate an enforcing agency as
any official or agent of the township. An agent is normally a contractual third party authorized to act in
a certain manner. We would contend that the ability to designate an agent allows the township to
independently contract with its construction code inspectors.  Further language in the building officials
and inspectors registration act (MCL 338.2301, et seq.) supports the concept that you can have a
non-employee inspector. See MCL 338.2312(1) and 338.2310(1). Further, the inspector is
administering a set code that does not require training by the township or direct employee like
supervision. An inspector could carry on a trade or business of providing inspection services for various
townships. It is not required that they be an employee. With this in mind, it would be fact specific
whether or not an individual township construction code inspector was an employee or independent
contractor. Certainly, an independent contractor agreement could be reached which would satisfy the
common law requirements as expressed herein. The construction code inspector could operate as an
independent contractor with the requisite behavioral and financial freedom.

The only problem we see is that in order to issue municipal civil infraction citations you have to
be an “authorized local official” which is defined in relevant part as a police officer or other personnel of
the township (MCL600.8701(a)). Also, if the code is enforced as a criminal violation, MCL 764.9(c)(2)
requires the use of a public servant to issue misdemeanor appearance tickets and provides that:
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“A public servant other than a police officer, who is specifically authorized by law or
ordinance to issue and serve appearance tickets with respect to a particular class of
offenses of less than felony grade, may issue and serve upon a person an appearance
ticket if the public servant has reasonable cause to believe the person has committed an
offense.”

It is our opinion that the references to other township personnel and public servant clearly exclude a
private independent contractor. The township code enforcement inspector would have to be a public
servant and/or township employee in order to issue and serve tickets. It is therefore our opinion that a
code enforcement independent contractor cannot perform these functions. If this creates problems we
do note that an intergovernmental agreement could allow the use of an inspector from another
municipality or that pursuant to MCL 125.1508b(2) joint enforcement can be engaged with another
governmental subdivision.

Ordinance Enforcement Officer

It is our opinion that the ordinance enforcement officer position is not classified as a public
officer for the same reasons as discussed with regard to the construction code inspector. It is our
opinion that this position may be held by an independent contractor with the same caveat as provided for
a code inspector issuing municipal civil infraction and misdemeanor appearance tickets (must be public
employee). In reaching this conclusion we analyzed the statutory characteristics associated with
ordinance enforcement officers and applied the stated principles with regard to income tax withholding
and FICA.

State law implies that a township may establish the position of ordinance enforcement officer.
MCL 41.181(1) requires, in part, that a township shall enforce its ordinances. There are numerous other
statutes which provide township ordinance authority and the power to enforce such ordinances. There is,
however, no statutory position set forth as an ordinance enforcement officer position. This position
would be created by township ordinance. The ordinance enforcement officer position would fail the
five-part test from Pope for the reasons previously expressed with regard to the construction code
inspector. Essentially the ordinance enforcement officer does not serve in an executive position but
instead is merely a servant or agent to administer the township ordinances with little discretion. There
would also be little permanency and continuity as there would be no set term, with the position only
having the powers given by the township and subject to township change at any time. The ordinance
enforcement officer ordinance position would not be a public officer position.

If an ordinance enforcement officer is not a public officer, then the question becomes whether or
not they must be classified as employees for income tax withholding and FICA purposes. As this
position is not statutory, the township can define the position. It could treat the position as an employee
position or an independent contractor position. If the township wants to establish the independent
contractor position then care needs to be taken so that it will pass the common law analysis. Once again,
this would require consideration of behavioral control, financial control, and the contractual relationship.
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It is our opinion that the ordinance enforcement officer position can be held by an independent
contractor, however, if the enforcement officer is to issue appearance tickets as discussed above then it
must be a public employee position. Nothing would prevent the township from having an independent
contractor contacting individuals regarding violations and attempting to elicit compliance short of
issuing an appearance ticket. It is also our opinion that the township could enter into an interlocal
agreement with another municipality to provide ordinance enforcement services.

Law Enforcement Officer

It is our opinion that the law enforcement officer position is not classified as a public officer for
the same reasons as discussed with regard to the construction code inspector. It is further our opinion
that this position must be held by a public employee and cannot be classified as a private independent
contractor position. In reaching this conclusion we analyzed the statutory characteristics associated with
law enforcement officers and applied the stated principles with regard to income tax withholding and
FICA.

State law specifically provides for township police officers. MCL 41.181(1) requires, in part,
that a township shall enforce its ordinances and provides that a township may employ and establish a
police department with full power to enforce township ordinances and state laws. There are numerous
other statutes which address formation of a police department and that address police officers. Public
Act 203 of 1965 (MCL 28.602, et seq.) creates the commission on law enforcement standards and
provides for detailed regulations regarding certification to be employed as a law enforcement officer. In
our context a police officer or law enforcement officer would fail the five-part test from Pope for the
reasons previously expressed with regard to the construction code inspector. This is especially true in
light of the Michigan Attorney General opinion citing the Soloman case for the proposition that a
policeman was not a public officer. In Soloman the court stated in part that a policeman was not a
public officer as a public officer does not collectively bargain for their wages and working conditions or
have labor contracts covering their duties and standards of performance. Soloman at 437-438. A law
enforcement officer is not a public officer.

Since a law enforcement officer is not a public officer, the question becomes whether or not they
must be classified as employees for income tax withholding and FICA purposes. It is our opinion that
this position must be held by a public employee and not a private independent contractor. First, there is
no statutory authority that we could locate that would allow a private independent contractor to provide
such services. In fact, the statutory implication is quite the opposite. MCL 41.181(1) is quite specific
stating in part that:

“The township shall enforce the ordinances and may employ and establish a police
department with full power to enforce township ordinances and state laws. If state laws
are to be enforced, a township shall have a law enforcement unit or may by resolution
appropriate funds and call upon the sheriff of the county in which the township is located,
the department of state police, or another law enforcement agency to provide special
police protection for the township. The sheriff, department of state police, or other law
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enforcement agency shall, if called upon, provide special police protection for the
township and enforce local township ordinances to the extent the township funds are
appropriated for the enforcement. Special township deputies appointed by the sheriff
shall be under the jurisdiction of and solely responsible to the sheriff.”

This statute is quite specific as to what other entities can provide law enforcement in the township.
None of these entities would involve a private independent contractor providing a law enforcement
service. See also MCL 41.806.

There is no need to apply the common law employee test as state statute does not permit a
township law enforcement officer position to be filled by a private independent contractor. A law
enforcement officer would be classified as an employee for income tax withholding and FICA purposes.
If the service was provided by another municipality pursuant to interlocal agreement or other specific
statute the law enforcement officer would be an employee of the service provider.

2) You next ask if a township is currently contracting with an individual for assessing, can
the township claim an IRS Section 530 exemption “safe harbor” for any payroll tax liability due to
misclassification.

The intent of Section 530 is to provide employers relief under certain circumstances from the
federal employment tax obligations created by employees that were misclassified as independent
contractors.  Section 530 can provide relief if the IRS conducts an audit involving a worker
classification issue. Section 530 benefits a qualifying township that has misclassified an employee by
relieving them from past payroll tax liability and by allowing the township to continue to treat the
employee as an independent contractor. It should be noted that the IRS has taken the position that
Section 530 relief from liability for FICA taxes is not available if the worker in question is determined to
be covered under a Section 218 agreement (IRS Technical Advice Memorandum, September 10, 1993).
Said IRS Technical Advice Memorandum further provides that if a worker is determined to be covered
as an employee under a Section 218 agreement, Section 530 relief from income tax withholding would
not apply to wages paid after such determination.

In order to qualify for Section 530 relief, a township has to meet a three-part test. First, the
township must have filed all information returns consistent with the individual being an independent
contractor. Second, the township must not have treated the individual, or any other individual in a
substantially similar position, as an employee. Third, the township must have also had a reasonable
basis for classifying the individual as an independent contractor. We would argue that most townships
presently meet the third part of this test with regard to assessors, because of the long standing tradition
in Michigan of townships throughout the state hiring these positions as independent contractors. Other
factors which might help satisfy the third part of this test would be a township’s reliance on its
professional advice from attorneys and accountants in setting up these relationships, and the IRS’s prior
failure to bring these issues forward to Michigan townships as a whole in light of the widespread use in
Michigan of independent contractors for these positions. The IRS is strict in its application of this test
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and from recent discussions with them there appears to be a general unwillingness on their part to accept
that Section 530 will apply under these circumstances. The IRS could also argue that this letter puts
townships on notice from this time forward that there is no reasonable basis for continuing a
misclassification. A township that has misclassified an employee should consult with its CPA and
attorney regarding application of Section 530.

3) You next ask if a township is currently contracting with the individual for assessing, can
the township continue to contract with the individual until the contract expires. Further, you ask
whether reclassifying the independent contractor status to employee status will result in a breach
of contract.

Whether a township believes it qualifies for Section 530 status with regard to a misclassified
employee (a Section 530 qualifying township may continue the contract), it must still convince the IRS
of this qualification and this will be no easy feat. If a township has misclassified an employee, it should
consult with both its CPA and township attorney regarding the particular circumstances and develop a
course of action. Obviously, the safest course is to rectify the matter as soon as possible. We would not
suggest a township unilaterally alter the agreement without consultation with its attorney as this action
would undoubtedly have an impact on the individual. Each contract would need to be looked at
individually to determine the result from reclassification. A main issue of consideration is the potential
tax liability to the contractual assessor, as a Section 530 exemption does not extend its relief to the
individual. Because of the continuing tax issues for the individual for being misclassified, the individual
may be more than willing to do away with the independent contractor contract and enter into a new
contract based on an employer-employee relationship. It will be a situation that they will have to weigh.

4) Next you asked, per Article XI, Section 1 of the Michigan Constitution or other
Michigan statute, is an assessor, a construction code inspector, an ordinance enforcement officer,
or a law enforcement officer required to take the oath of office.

To the extent the positions were determined herein to be a public office, Article XI Section 1
requires that the officer take an oath of office (example: township assessor appointed as the certified
assessor of record for township must take the oath of office). We are not aware of any other
Constitutional or statutory requirements for the above referenced township positions to take an oath. It
should further be noted that it is our opinion that if an officer failed to take the oath of office, their acts
in office would still be binding on the public as those of an officer de facto. Generally all that is
required to make an officer de facto is that the individual claiming the office be in possession of it under
color of an election or appointment, as the case may be, and be performing its duties.

5) Finally you ask whether a township is required to classify and compensate an attorney
as a public officer (employee) if the attorney is performing a governmental function, such as
enforcing the township’s ordinances.
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It is our opinion that a township is not required to classify an attorney as a public officer or
employee even if the attorney is performing ordinance enforcement or such other functions. In reaching
this opinion we analyzed the statutory characteristics associated with the position and applied the stated
principles with regard to income tax withholding and FICA.

A township is authorized to hire an attorney to represent the township in civil matters and in the
prosecution of violations of township ordinances (MCL 41.187). This statute goes on to state that the
attorney shall receive the compensation determined by the township board. Review of attorney general
opinions and case law support the concept that a township attorney is a public officer employee if hired
as the in-house corporate counsel, otherwise the facts can dictate that the attorney is an independent
contractor.

In the Federal Court of Appeals Third Circuit case of Ewart v Commissioner Internal Revenue,
98 F.2d 649 (1938), the court considered whether an attorney who rendered service as a municipal
attorney for eight boroughs and two townships was an officer employee or independent contractor. The
court considered the issue in light of Metcalf & Eddy v Mitchell and determined that the attorney was an
independent contractor. Of note, the attorney did not take an oath of office, he had fee agreements like
he would with non-municipal clients, fees were compensation for particular services on the basis of
time, he maintained his own private law practice, he was not subject to the control of the municipality
any more than any other client and his duties were undefined by statute. This case helps demonstrate
some of the relevant characteristics of an independent contractor municipal attorney.

In Michigan Attorney General Opinion number 5359 from 1978, it was determined that although
a prosecuting attorney may not hold office as a municipal attorney of a municipality in the same county,
the prosecuting attorney may serve as counsel for such municipality provided the right to refuse an
assignment from the municipality is reserved. This opinion demonstrates a crucial difference between in
house counsel and an independent contractor municipal attorney.

In Michigan Attorney General Opinion number 5973 from 1981, it was determined that where
the municipality would only have control over the purpose of the retention, not the manner of the
performance of the legal services, the services were that of an independent contractor. The attorney was
neither a public officer nor public employee.

In applying the above independent contractor attorney characteristics, Michigan township
attorney statutory law, common law regarding the employee relationship and the five-part test in Pope, it
IS our opinion that a township attorney is not required to be a public officer employee even if performing
ordinance enforcement. The attorney can maintain their independent contractor status in performing
their trade and business in the legal profession.
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We hope that this opinion letter has assisted you and MTA’s members with this complex matter.
If you have any questions or concerns, please do not hesitate to contact us.

Sincerely,

BAUCKHAM, SPARKS, LOHRSTORFER,
THALL & SEEBER, P.C.

Robert =
E. Thal

Robert E. Thall

RET/ser
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State = ***

This is in answer to your inquiry about the employment classification of certain elected
and/or appointed officials of State.

Our view is that, when the common-law rules are applied to each case, elected officials
are going to be employees, for reasons discussed below. Appointed officials may be either
employees or independent contractors. To make the determination, it is necessary to
consider the statutes or ordinances that create the position and delineate the duties of

the official.

Section 3401(c) of the Internal Revenue Code (the Code) provides that, for purposes of
this chapter, the term “"employee” includes an officer, employee, or elected official of a
state, or any political subdivision thereof. The chapter referred to is Chapter 24,
Collection of Income Tax at Source on Wages. In other words, section 3401(c¢) applies
only for income tax withholding purposes. For purposes of taxes under the Federal
Insurance Contributions Act (FICA), employee status is determined under the common

law.[FN1] Code section 3121(d)(2).

For FICA purposes, an individual is an employee if, under the common law rules





applicable in determining the employer-employee relationship, the individual has the
status of an employee. Code section 3121(d)(2). Generally this relationship exists when
the person for whom services are performed has the right to control and direct the
individual who performs the services, not only as to the resuit to be accomplished but
also as to the details and means by which the result is accomplished. In this connection,
it is not necessary that the employer actually direct or control the manner in which the
services are performed; it is sufficient if he has the right to do so. Section 31.3121(d)-
1(c), Empioyment Tax Regulations. Existence of an employer-employee, or independent

contractor, relationship is a question of fact.

In applying the common-law rules, the IRS considers whether the service recipient has
behavioral and financial control over the worker and evaluates the relationship between

the parties, including how they view their relationship.

Behavioral controls are evidenced by facts which indicate whether the service recipient
has a right to direct or control how the worker performs the tasks for which he or she is
hired. Facts which illustrate the right to control how a worker performs a task include the

provision of training or instruction.

Financial controls are evidenced by facts which indicate whether the service recipient has
a right to direct or control the financial aspects of the worker's activities. These include
significant investment, unreimbursed expenses, making services available to the relevant
market, the method of payment, and the opportunity for profit or loss.

The relationship of the parties is generally evidenced by examining the parties'
agreements and actions with respect to each other, paying close attention to those facts
which show not only how they perceive their own relationship but also how they
represent their relationship to others. Facts which illustrate how the parties perceive their
relationship include the intent of the parties as expressed in written contracts; the
provision of, or lack of, employee benefits; the right of the parties to terminate the
relationship; the permanency of the relationship, and whether the services performed are
part of the service recipient's regular business activities.

The fact that an individual is employed part-time, or works for more than one
municipality, is not indicative of independent contractor status. A part-time worker may

be an employee under the common-iaw rules.

The Code does not define the term “public official,” but section 1.1402(c)-2(b) of the
regulations gives the following examples: the president, the vice president, a governor, a
mayor, the secretary of state, a member of Congress, a state representative, a county
commissioner, a judge, a justice of the peace, a county or city attorney, a marshal, a
sheriff, a constable, a registrar of deeds, or a notary pubilic.

There is, however, a body of case law defining the term “public official.” In Buckley v.
Valeo, 424 U.S.1 (1975), the Supreme Court stated that anyone who exercises significant
authority pursuant to the laws of the United States is an officer. The term “officers”
embraces all appointed officials exercising responsibility under the public laws of the
nation. 424 U.S. at 131. Officers perform a significant governmental duty exercised
pursuant to a public law. 424 U.S. at 141. Officers administer and enforce the public law.

424 U.S. 139.

More specifically addressing the definition of officer is Metcalf & Eddy v. Mitchel, 269 U.S.
514 (1926), where the Supreme Court considered whether consulting engineers hired by
states, municipalities, or water supply and sewage districts were independent contractors
or “officers and employees” of a state. "An office is a pubiic station conferred by the
appointment of a government. The term embraces the idea of tenure, duration,





emolument and duties fixed by law. Where an office is created, the law usually fixes its
incidents, including its term, its duties, and its compensation.” 269 U.S. at 520 (citations
omitted). The independent contractor has liberty of action which excludes controf or the
right to control characteristic of the employer-employee relationship. 269 U.S. at 521.

In Pope v. Commissioner, 138 F.2d 1006 (6th Cir. 1943), the Sixth Circuit, following
Metcalf & Eddy, established the following standards to define the term “public office.” (1)
It must be created by the constitution or the legislature, or by a municipality or other
body with authority conferred by the legislature. (2) There must be a delegation of a
portion of the sovereign powers of government to be exercised for the benefit of the
public. (3} The powers conferred and the duties to be discharged must be defined either
directly or indirectly by the legislature or through legislative authority. (4) The duties
must be performed independently and without control of a superior power other than the
law. (5) The office must have some permanency and continuity, and the officer must take

an official oath.

In summary, an official is an agent and employee of the state with the power to act on
behalf of the state. The duties of the office, and frequently its compensation, are defined
by statute. An official acts with a certain amount of independence under the law, but
many officials are also responsible to other officials, as specified in statutes or
ordinances. An elected official is responsible to the public, and the public or a superior
official usually has the power to remove him. An appointed official is also usually under
the supervision and authority of another official or body. A public official does not have
the freedom from supervision characteristic of an independent contractor. These facts are

all indicative of employee status.

Some appointed officials, however, are given sufficient independence that they are not
employees under the common law. Rev. Rul. 61-113, 1961-1 C.B. 400, deals with
individuals who serve as members of a hearing board of an air pollution control district,
who are appointed by the county board of supervisors, take an oath of office, hold public
hearings, and submit their decisions to the county. They are not under the control and
direction of the county board of supervisors or any other body. Their compensation is
based on the number of hearings they attend. Their services constitute the performance
of the functions of a public office and do not constitute a “trade or business” for purposes

of Code section 1402(c)(1).

It is becoming increasingly common for governments to contract out some traditional
governmental functions. Generally the functions contracted out will not involve exercise
of the police or taxing powers of government, and there will be a statutorily created
authority which has the responsibility of making final decisions. The practice of
contracting out nevertheless creates ambiguous situations and hybrid entities which are

difficult to classify.

QUESTION

1. Is a property assessor an employee or an independent contractor?

An assessor establishes or estimates the value of real property for purposes of property
taxes.

State statute defines "municipal official” as any elected or appointed member of a
municipal government, including assessors.[FN2] State statutes require municipalities to
elect or appoint assessors and provide for penalties for a municipal official who neglects
or refuses to perform a duty of office or commits a civil violation.[FN3]





State statutes allow various methods of choosing assessors. The legislative body of a
town may decide whether to appoint a single assessor or to elect a board of assessors.
The municipal officers of one or more towns may enact an ordinance providing for a
single joint assessor to be appointed. When the town has not elected a full board of
assessors, the selectmen serve as assessors, and, if a selectman resigns the position of
assessor, a new assessor may be appointed. A municipality may also appoint a board of
assessment review.[FN4] The statute provides for officials to be sworn in. The statute
provides that the town may fix the compensation of assessors, or, if no compensation is

fixed, provides that a daily fee be paid.

State statutes further provide that a municipality may employ a part-time, non-certified
assessor or a full-time assessor, who must have State certification. A municipality may
also contract with a firm or organization that provides assessing services. In such a case,
the professional assessor firm will submit assessments to the board of assessors or
selectmen. Standards for assessing firms are provided by State law.[FN5]

The statute provides for the development of guidelines for professional assessing firms,
including development of a model contract for contracting out this function. It also
requires the State tax assessor to provide technical assistance to municipalities, at their
request, in evaluating and selecting professional assessing firms.[FN6]

The Supreme Court of State considered the appeal of a taxpayer disputing the amount of
a property tax assessment. The court stated that local assessors are public officers,
though they may not have special training or assessment skills. On the other hand, local
assessors may contract with professional appraisers, who may be expected to use more
sophisticated methods. Local assessors, however, are required to be informed about
professional methods and to use their own knowledge to check the accuracy of
professional appraisers' recommendations.[FN7] In other words, elected or appointed
assessors or boards of assessors are public officials who must ultimately use their own
judgment in evaluating the recommendations of independent professional appraisers
whom they hire. These independent professional appraisers are independent contractors.

State statute establishes assessing standards for municipalities. State provides training to
assessors and provides certification. It publishes a list of certified assessors and
assessing firms. It establishes guidelines for professional assessing firms and publishes
an assessment manual, identifying accepted and preferred methods of assessing

property.[FN8]

ANAYLSIS

Under the common-law rules, these statutory provisions establish the degree of control
sufficient to create an employer-employee relationship. They establish duties, provide for
training, establish standards, and provide sanctions for failure to perform the duties of
the office. They provide for methods of compensation. They define the assessor as a
public official. Public officials are required to take an oath of office. Assessors act as
employees and agents to exercise the taxing power of the state. Therefore assessors and
members of boards of assessment, whether elected or appointed, are employees.

Appraising firms are independent contractors.

QUESTION





2. Are animal control officers employees or independent contractors?

You havé stated that animal control officers may be elected or appointed and that often
they work for more than one municipality.

State statute, as stated above, defines “municipal official” as any elected or appointed
member of a municipal government. Under State statutes, animal control officers are
required to be appointed by each municipality to enforce various sections of the State
statutes dealing with animal control.[FN9] They are required to attend training and must
be State certified. They not only control animals running at large, but have the
responsibility of enforcing laws for the control of rabid animals and civil and criminal
statutes against abuse of animais.[FN10] They are empowered to serve warrants to
demand that animals be licensed and to enter upon property to take possession of ili-

treated animals with a court order.[FN11]

State statutes establish that remuneration for animal control officers is determined by
municipal officers. State statutes establish penalties for official refusal and neglect of duty
and establish an Animal Welfare Board, one of whose duties is to enforce the

penalties.[FN12]

ANALYSIS AND CONCLUSION

We conclude that animal control officers are employees. State statutes define animal
control officers as officers required to be appointed by municipalities. They define the
duties of the office in considerable detail and establish penalties for neglect of duty.
Animal control officers are under the control of the officers of their municipalities and the
State Animal Welfare Board. The State requires animal control officers to be trained and
certified. Training and certification are indicia of control. Animal control officers' duties
are not confined to picking up stray animals, but also include enforcing civil and criminal
statutes. In other words, animal control officers are authorized and trained to exercise
the police powers of the state. As such they are officers and employees, not independent

contractors.

QUESTION

3. Are road commissioners employees or independent contractors?

The office of road commissioner is statutorily mandated, but there are many variations in
practice. State statute provides three options for selection of a road commissioner. A
town can have one or more elected road commissioners; it can authorize the selectmen
to appoint and control a road commissioner, or it can allow the board of selectmen to

serve as a board of road commissioners.

An appointed road commissioner may be disciplined and terminated, for cause after
notice and a hearing, by the selectmen. In a town manager form of government the
manager typically either serves as or oversees the road commissioner. An elected road
commissioner cannot be disciplined or removed from office by the selectmen. The voters
may recall an elected road commissioner if the town has a charter or ordinance

permitting it.[FN13]

Road commissioners' duties are supervisory in nature. They are responsible for inspecting





roads and having snow and obstructions removed. They are required to account for their
expenditures and keep records of permits granted for excavation, etc. They must inspect

~ work to determine if it is properly done.[FN14]

The road commissioner's compensation is determined by the municipality. In some cities,
the road commissioner is paid a yearly salary to act as supervisor of the roads and to
oversee the road work done by contractors. In towns where the road commissioner uses
the town's equipment, he is treated as an employee. In some towns, the commissioner
receives an hourly wage for minor road maintenance and takes bids for major projects.
In smaller towns, the road commissioner may receive yearly compensation in a lump
sum, for instance *** The commissioner may be a contractor who owns road equipment
and is paid as an independent contractor for doing road work.[FN15] In such cases, the
commissioner, in the role of contractor, might have workers that he treats as employees.

The contracting entity may also be incorporated.

ANALYSIS AND CONCLUSION

Road commissioners are officials and employees. The job of road commissioner is defined
by State statute as a required public office. The commissioner must take an oath and is
responsible either to the selectmen, who can dismiss him, or to the electorate. State
statute provides specific penalties for neglect of road commissioners' duties, as well as
the general penalties for neglect of duties. These facts provide sufficient evidence of the
right to control to create an employer-employee relationship. It appears that many, if not
most, road commissioners are treated as employees.

A question arises when a road commissioner is also treated as an independent contractor
for doing work on the roads, especially when he also supplies equipment and has
employees in his role as contractor. Courts recognize that an individual can function in
more than one capacity. For instance, an individual can be the secretary of a corporation
and its lawyer, as in Idaho Ambucare Ctr., Inc. v. U.S., 57 F.3d 752 (9th Cir. 1995).

The IRS takes the position that an individual can serve in two capacities, provided that
the two capacities are not interrelated. In Rev. Rul. 58-505, 1958-2 C.B. 728, the officers
of an insurance company performed administrative duties for the company and also sold
insurance policies under a standard independent contractor agreement. The IRS heid that
they worked in two distinct capacities, employee and independent contractor. The ruling
states that, if the two services are “interrelated,” the officers do not act in two separate
capacities. If, however, the services in the two capacities are separate and distinct, then
the status of each type of service must be considered separately. This means that there
is no interrelation either as to duties or remuneration in the two capacities.

How can a road commissioner function in two capacities when his official duties require
him to supervise and evaluate the work which he does as an independent contractor?
According to Rev. Rul. 58-505, both the duties and the remuneration must be separate
and distinct. In this case, the remuneration is separate, but the duties overlap in such a
way that we conclude they are interrelated. Therefore the road commissioner is an
employee with respect to his duties as contractor. Essentially, he will always be subject to
the control of either the selectmen or the electorate for the work he undertakes on the

roads.
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FN1. Section 1402(c)(1) of the Code, pertaining to the Self-Employment Contributions
Act (SECA), provides that the term “trade or business,” when used with reference to self-
employment income or net earnings from self-employment, shall not include the





performance of functions of public office, other than those of fee-based public officials not
covered under an agreement under section 218 of the Social Security Act. Section
1.1402(c)-2(b) of the Income Tax regulations provides that the term “public office”
includes any elective or appointive office of a state or political subdivision thereof.

These provisions do not state that every public official is an employee. They leave open
the possibility that there may occasionally be non-employee public officials. These
individuals are not carrying on a trade or business for SECA purposes, and consequently
they will not be subject to SECA tax on their compensation as public officials. Since they
are not employees, they will not be subject to FICA tax.

FN2, **x
FN3. *x*x
FN4. *xx
FNS. **x
FNG. **x
FN7. **x
FN8. **x
FNG. **x
FN10. ***
FN1L, *¥*
FN12. ***
FN13. ***
FN14. ***
FN15. ***
FN16. ***

FN17, ***

This document may not be used or cited as precedent. Section 6110(j)(3) of the Internal
Revenue Code.
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